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TAX 
 
Trump Administration Discusses Border 
Adjustment Tax 
 
Key Points: 

 The Trump Administration is working with 
Congressional Republicans to resolve differences 
in proposals on tax reform writ large 

 Trump says House proposal “could lead to a 
lot more jobs” in the U.S.  

 Secretary Mnuchin did not address if the 
Administration’s proposal will be deficit 
neutral 

 
President Donald Trump commented on the 
House Republican Tax Reform Blueprint, 
saying that the border tax proposal “could lead 
to a lot more jobs” and “I certainly support a 
form of tax on the border…” He explained 
that a border tax is “not a tax to the consumer, 
because that’s going to be a tax to companies 
and it’s going to be a tax to other countries 
much more so than it is to the consumer.”   

However, while the President discussed the 
border tax (note the President did not use the 
term ‘adjustment’ instead calling it a border 
tax), it was not at all clear that he was 
discussing the exact approach of the House 
Republican’s Blueprint or some other approach 
– signaling that the internal policy discussions 
within the Trump Administration on the 
border adjustment tax may be ongoing. 
 
Trump’s comments followed a meeting with 
twenty-four manufacturing CEOs where issues 
were discussed like tax reform, regulation, and 
workforce education and skills to allow for 
manufacturing growth in the U.S.  According 
to comments by CEO’s to the press following 

This Week in Congress 

 House – The House was in recess.  

 Senate – The Senate was in recess.  
 
Next Week in Congress 

 House – The House is expected to consider the “OIRA Insight, Reform, and 
Accountability Act” (H.R. 1009); the “SCRUB Act” (H.R. 998); and H.J.Res. 83, to 
disapprove of the Department of Labor rule relating to “Clarification of Employer’s 
Continuing Obligation to Make and Maintain an Accurate Record of Each Recordable 
Injury and Illness.” 

 Senate – The Senate will consider the nominations of Wilbur Ross to serve as 
Secretary of Commerce and Ryan Zinke to serve as Secretary of the Interior. The 
Senate may also consider the nominations of Rick Perry to serve as Secretary of 
Energy and Dr. Ben Carson to serve as Secretary of Housing and Urban 
Development.  
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the meeting, the border adjustment tax was 
discussed in the meetings yesterday with CEO’s 
taking different sides on the issue. 
 
In a related piece of news, on February 23, 
Secretary of the Treasury Steven Mnuchin said 
the Trump Administration is “looking 
seriously” at the House Republican tax reform 
proposal to implement a border adjustment tax. 
He noted concern “about what the impact may 
be on the dollar” from a border-adjusted tax.  
Mnuchin also indicated that in an effort to 
drive growth, tax reform would be a top 
priority and he would hope to finish it by the 
August recess. 
 
The August recess time frame for completing 
tax reform matches that of the House 
Republican Leadership, but delays in the 
process of Affordable Care Act (ACA) repeal, 
reform, replace etc. could push that time frame 
back.  The ACA repeal bill utilizes a budget 
reconciliation process for the FY 2017 budget 
which must be completed before the new FY 
2018 budget and the reconciliation process can 
be used for tax reform.   
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201. 
Nicholas Karellas and Laura Simmons contributed to 
this section.    
 
FINANCIAL SERVICES 
 
New York Federal Reserve Executive 
Discusses Supervisory Objectives and 
Trade-offs 
  
Key Points: 

 Federal Reserve Bank of New York 
Executive Vice President Kevin Stiroh 
suggested that the U.S. banking system is more 
resilient since the financial crisis. 

 Stiroh reiterated the need for bank supervision 
to be tailored to the risks of the individual 
institutions. 

 
On February 23, Federal Reserve Bank of New 
York Executive Vice President Kevin Stiroh 
provided remarks at the Columbia University’s 
School of International and Public Affairs and 
the Clearing House Association Conference on 
“Optimal Bank Capital Regulation.”  In his 
remarks, Stiroh concluded that the U.S. 
banking system has become more resilient 
since the financial crisis.  He noted that 
enhanced standards for the largest, most 
systemically important financial firms reflects a 
“core tenet of the Federal Reserve’s 
supervisory program” that supervisory 
expectations should be “tailored to the risks 
that individual institutions face and the 
potential impacts that distress might have on 
the broader financial markets or economy.”  
 
Stiroh explained that the largest banks have 
“substantially” improved both the quantity and 
quality of their capital and liquidity and have 
improved their liquidity profiles.  He noted that 
banks have shifted the composition of their 
liabilities towards more stable sources of 
funding such as core deposits and away from 
non-core and short-term wholesale liabilities. 
In terms of traditional lending, Stiroh stated the 
ratio of aggregate bank loans to GDP has 
recovered from the post-crisis low and is 

Upcoming Dates 
February 28: President addresses joint 
session of Congress 
March 15, 2017: Debt limit suspension 
ends 
April 28: FY 2017 CR expires 
September 30, 2017:  FY 2017 ends and 
FAA extension expires 
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consistent with historical levels.  He noted that 
survey evidence from the National Federation 
of Independent Businesses shows that the 
proportion of small businesses that report 
credit as hard to get has declined to pre-crisis 
levels.  
 
In terms of other supervisory focuses, Stiroh 
noted that for cybersecurity the Federal 
banking agencies have recently released an 
advanced notice of proposed rulemaking 
(ANPR) on a set of potential enhanced risk-
management and resilience standards that 
would apply to large and interconnected 
entities under their supervision.  For fintech, he 
suggested this space is potentially disruptive 
and could transform how financial services are 
provided. He stated there could be a wide 
range of possible impacts and it will be 
“imperative that risk management keep pace 
with financial innovation.” Stiroh noted the 
New York Federal Reserve has “challenged the 
financial industry to consider and address the 
many factors that have contributed to recent, 
widespread misconduct at large financial 
firms.” He explained this continued conduct 
poses a “real threat” to the financial services 
sector if customers and counterparties pull 
away due to mistrust. He suggested that 
financial supervisors need to constantly be 
asking “what they are missing” or “where new 
risks are emerging.”  
 
Upcoming Hearings and Events 
 
February 28 
Financial Services Budget Views and 
Estimates: The House Financial Services 
Committee will meet to consider: “the 
Committee’s views and estimates on the budget 
for fiscal year 2018”; and “a motion to 
authorize the release of excerpts, with certain 
redactions, of the transcript of the deposition 
of Patrick Pinschmidt, former Deputy Assistant 

Secretary for the Financial Stability Oversight 
Council”.  
 
Regulation Crowdfunding: The Securities 
and Exchange Commission’s (SEC) Division of 
Economic and Risk Analysis (DERA) and New 
York University’s Salomon Center for the 
Study of Financial Institutions will hold a 
dialogue on U.S. securities-based 
crowdfunding. The event will include panels 
focused on: (1) Economic rationale and legal 
framework for securities crowdfunding; (2) 
Investor protection and capital formation in 
securities crowdfunding; and (3) Empirical 
evidence and data on securities crowdfunding. 
 
March 1 
 SEC Open Meeting: The Securities and 
Exchange Commission (SEC) will hold an 
open meeting to consider four items: (1) 
“whether to issue a request for comment on 
possible revisions to statistical and other 
disclosures affecting registrants in the financial 
services industry”; (2)  ”whether to adopt rule 
and form amendments to require registrants 
that file registration statements or reports 
subject to the exhibit requirements under Item 
601 of Regulation S-K, or that file Forms F-10 
or 20-F, to include a hyperlink to each exhibit 
listed in the exhibit index of these filings, and 
to require registrants to submit such 
registration statements and reports on EDGAR 
in HTML format”; (3)  ”whether to propose 
amendments to rules and forms to require the 
use of the Inline XBRL format for the 
submission of operating company financial 
statement information and mutual fund 
risk/return summaries, eliminate the 
requirement for filers to post Interactive Data 
Files on their websites and terminate the 
Commission’s voluntary program for the 
submission of financial statement information 
interactive data that is currently available only 
to investment companies and certain other 

http://www.williamsandjensen.com/
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entities”; and (4) “whether to propose 
amendments to Rule 15c2-12 under the 
Securities Exchange Act of 1934, which would 
amend the list of event notices that a broker, 
dealer, or municipal securities dealer acting as 
an underwriter in a primary offering of 
municipal securities, must reasonably determine 
that an issuer or an obligated person has 
undertaken, in a written agreement or contract 
for the benefit of holders of the municipal 
securities, to provide to the Municipal 
Securities Rulemaking Board. The proposed 
amendments would add two event notices 
relating to certain financial obligations incurred 
by issuers and obligated persons.”  
 
Flood Control Infrastructure: The Senate 
Committee on Environment and Public Works 
will hold a hearing entitled, “Flood Control 
Infrastructure: Safety Questions Raised by 
Current Events.”  
 
March 2 
FSOC Meeting: The Financial Stability 
Oversight Council (FSOC) will meet in 
executive session. The agenda “includes an 
update on market developments, a discussion 
of the Council’s 2017 annual report, and an 
update on the annual re-evaluation of the 
designation of a nonbank financial company. 
 
CFPB Consumer Advisory Board: The 
Consumer Financial Protection Bureau (CFPB) 
will hold a meeting of its Consumer Advisory 
Board. The agenda for the meeting includes 
discussion of the consumer credit information 
marketplace, a review of Bureau enforcement 
actions, trends and themes in consumer 
financial markets, and enhancements to the 
CFPB Consumer Complaint Database. 
 
March 8 
Financial Services Appropriations: The 
House Appropriations Committee’s 

Subcommittee on Financial Services and 
General Government will hold a “Member’s 
Day,” during which Members of the House will 
be able to provide input on the appropriations 
process. 
 
March 9 
Investor Advisory Committee: The Securities 
and Exchange Commission (SEC) will hold a 
meeting of its Investor Advisory Committee. 
The agenda for the meeting includes: remarks 
from Commissioners; a discussion regarding 
SEC investor research initiatives, the FINRA 
2016 Financial Capability Study, and academic 
research on financial literacy; a discussion 
regarding unequal voting rights of common 
stock; a report on the nonpublic administrative 
work session; and a nonpublic administrative 
work session during lunch. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Alex 
Barcham and Rebecca Konst contributed to the articles. 
 
ENERGY & ENVIRONMENT   
 
Developments Related to Ethanol and the 
Renewable Fuel Standard 
 
Key Points: 

 This week President Trump sent a letter of 
support for renewable fuels to the 2017 
National Ethanol Conference. 

 The comment period also closed this week on 
the EPA’s review of petitions to change the 
“point of obligation” for the Renewable Fuel 
Standard (RFS).   

 
This past week saw activity related to U.S. 
biofuels policy, including the Renewable Fuel 
Standard (RFS). The Renewable Fuels 
Association, the principal industry group for 
ethanol producers, held its 2017 National 
Ethanol Conference. On Thursday, the 

http://www.williamsandjensen.com/
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comment period on the Environmental 
Protection Agency’s (EPA) review of petitions 
to change the RFS “point of obligation” closed.   
 
Trump Statement: This week, President 
Donald Trump sent a statement to the RFA’s 
National Ethanol Conference. In it he 
emphasized that he and his “Administration 
value the importance of renewable fuels to the 
American economy and to our energy 
independence.” Trump also remarked that “[a]s 
important as ethanol and the Renewable Fuel 
Standard are to rural economies, I also know 
that your industry has suffered from 
overzealous, job-killing regulation.”   
 
Comment Period on Petitions to Change 
the RFS Point of Obligation Closes: On 
Wednesday, the public comment period on the 
EPA’s “Notice of Opportunity to Comment on 
Proposed Denial of Petitions for Rulemaking 
to Change the RFS Point of Obligation” 
closed. In regulations implementing the RFS, 
the EPA established refiners and importers of 
gasoline as the obligated parties. The RFS, 
enacted as part of the “Energy Policy Act of 
2005” (P.L. 109-58), and expanded in the 
“Energy Independence and Security Act of 
2007” (P.L. 110-140), sets annual targets for 
blending renewable fuels, including ethanol, 
advanced biofuels and cellulosic biofuels into 
the U.S. transportation fuel supply. As noted in 
the EPA’s notice seeking comments on the 
petitions, the petitioners “all seek to have the 
point of obligation shifted from refiners and 
importers, but differ somewhat in their 
suggestions for alternatives.” EPA further 
explained that petitioners seek to “shift the 
point of obligation from refiners and importers 
to those parties that blend renewable fuel into 
transportation fuel…[or] to those parties that 
hold title to the gasoline or diesel fuel 
immediately prior to the sale of these fuels at 
the terminal…” 

 
Among the comments submitted to the EPA 
was a letter from Senators, led by Senator Joni 
Ernst (R-IA). The letter calls on the agency to 
deny the petitions, warning that “a change in 
the point of obligation would create a 
significant administrative burden for the EPA, 
as well as add additional compliance burdens to 
thousands of downstream fuel blenders or 
position holders.” 
 
FERC Operations during Absence of a 
Quorum 
 
Key Points: 

 A conference call hosted by the Energy Bar 
Association convened Federal Energy 
Regulatory Commission (FERC) staff to 
explain the operation of the Commission 
during the absence of a quorum. 

 FERC lost its quorum earlier this month with 
the departure of former Chairman Norman 
Bay.  

 While FERC staff is authorized to take 
certain actions without a quorum, significant 
decisions will be deferred until the Senate 
confirms at least one more commissioner.    

    
On February 22, the Energy Bar Association 
(EBA) held a conference call titled “Without a 
Quorum, How Will FERC Operate?” The call 
featured Federal Energy Regulatory 
Commission (FERC) staff, including General 
Counsel David Morenoff, who discussed 
FERC operations during the period without a 
quorum, which began with Commissioner 
Norman Bay’s resignation on February 3. 
FERC requires three commissioners to 
constitute a quorum. Bay’s resignation left two 
members of the Commission: Acting Chair 
Cheryl LaFleur and Commissioner Colette 
Honorable.   
 

http://www.williamsandjensen.com/
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Morenoff described the Commission as going 
through “an unusual period and an unusual set 
of circumstances.” He noted that Acting Chair 
LaFleur set goals for FERC both before and 
after the lapse of the quorum: accomplish as 
much as possible while the Commission 
maintained a quorum; do as much as possible 
at the staff level during the period without a 
quorum; and prepare a reconstituted 
Commission to quickly process pending orders 
when it regains a quorum. Morenoff reported 
that the Commission processed 80 orders in 
the week prior to losing the quorum.  
 
On February 3, FERC issued an “Order 
Delegating Further Authority to Staff in 
Absence of Quorum“. The order supplements 
the delegated authority already provided for in 
regulations (18 CFR 375.301-375.315). FERC’s 
February 3, order reaffirms that “[a]ll pre-
existing delegations of authority by the 
Commission to its staff continue to be 
effective.” The order also declares that 
“[d]ecisions made pursuant to delegated 
authority may be challenged on rehearing…” 
 
Delegated authority allows staff to process a 
range of uncontested matters and filings. FERC 
staff are authorized to:  

 Process National Environmental Policy 
Act (NEPA) documents such as 
Environmental Impact Statements 
(EIS) and Environmental Assessments 
(EA); 

 Process uncontested tariff filings and 
rate schedule filings under the Federal 
Power Act (FPA); 

 Issue deficiency letters;   

 Act on uncontested filings under FPA 
Sections 203 and 204. 

 Act on uncontested rates for the Power 
Marketing Administrations; 

 Process uncontested applications for 
Qualified Facility (QF) status; 

 Act on uncontested filings for rates, 
terms and conditions under the Natural 
Gas Act; and 

 Act on uncontested oil pipeline filings.  
 
 Staff cannot act on a range of matters, 
including: 

 Notices of Proposed Rulemakings 
(NOPR); 

 Final Rules; and 

 Certificates for natural gas pipelines 
that are contested or projects valued at 
more than $33.2 million (a threshold 
established in a final rule published by 
FERC on February 3 on “project cost 
and annual limits for natural gas 
pipelines blanket construction 
certificates”). 

   
Upcoming Hearings and Events 
 
February 28 
Social Cost of Carbon: The House Science 
Committee’s Oversight Subcommittee and 
Environment Subcommittee will hold a joint 
hearing titled “At What Cost? Examining the 
Social Cost of Carbon”. Scheduled witnesses 
include: Ted Gayer, Vice President and 
Director of Economic Studies, Brookings 
Institute; Kevin Dayaratna, Senior Statistician 
and Research Programmer, Center for Data 
Analysis, The Heritage Foundation; Michael 
Greenstone, Milton Friedman Professor in 
Economics, the College, and the Harris School, 
Director of the Interdisciplinary Energy Policy 
Institute, University of Chicago, and Director 
of Energy & Environment Lab, University of 
Chicago Urban Labs; and Patrick Michaels, 
Director, Center for the Study of Science, Cato 
Institute.   
 

http://www.williamsandjensen.com/
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March 1 
Water and Power Infrastructure: The House 
Natural Resources Committee’s Water, Power 
and Oceans Subcommittee will hold a hearing 
titled “Modernizing Western Water and Power 
Infrastructure in the 21st Century”.  
 
Flood Control: The Senate Environment and 
Public Works Committee will hold a hearing 
titled “Flood Control Infrastructure: Safety 
Questions Raised by Current Events”.  
  
March 2 
Regulatory Reform: The Center for the Study 
of the Administrative State will hold a 
conference on “The Time for Regulatory 
Reform in Congress”.  
 
June 26-27 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference. Conference topics 
include: “U.S. exports of crude oil and 
petroleum products”; “Renewable finance and 
project costs”; “The energy-water nexus and 
induced seismicity”; “The future of nuclear 
power”; “Gasoline fuel quality and octane 
supply”; “Big data and energy information”; 
“Natural gas infrastructure to serve growing 
markets”; “Coal and natural gas competition”; 
and “Human behavior and energy use in 
buildings.”    
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
 
 
 
 
 
 

DEFENSE 
 
McMaster Named To Replace Flynn  
 
Key Points 

 President names highly respect General as 
second National Security Advisor 

 McMaster will reportedly have a free hand in 
staff and altering the structure of the NSC in 
terms of mission and participants  

 
This week, President Donald Trump named 
Lieutenant General H.R. McMaster as National 
Security Advisor to replace Michael Flynn who 
resigned in the midst of allegations that he 
spoke about U.S. sanctions against Russia with 
Russia’s ambassador to the U.S. at the tail end 
of the Obama Administration. McMaster has 
the reputation for holding opinions and 
positions unorthodox and antithetical to those 
of superiors and has been frequently lauded as 
a scholar and a strategist. McMaster’s best 
known work may the 1997 history of how the 
Vietnam War was conducted, “Dereliction of 
Duty: Johnson, McNamara, the Joint Chiefs of 
Staff, and the Lies That Led to Vietnam.” 
McMaster has also been recognized as a 
battlefield commander in both wars in Iraq and 
as a key advisor to General David Petraeus in 
designing and implementing a 
counterinsurgency strategy. 
 
According to media accounts, McMaster will 
remain a commissioned officer and will be 
allowed to select his own staff. Additionally, it 
is being reported that McMaster will look to 
reverse a change in the structure of the 
National Security Council (NSC) that would 
once again subordinate Homeland Security 
Council to the national Security Advisor. At the 
onset of the Trump Administration, the 
homeland security oversight was removed from 
the purview of Flynn according to unnamed 
officials as a means of diminishing his power. 

http://www.williamsandjensen.com/
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Moreover, unnamed officials have also claimed 
that McMaster may restructure the presidential 
document that allows adviser Steve Bannon to 
sit in on NSC meetings and removed the joint 
Chiefs and Director of National Intelligence 
from regular meetings. 
 
Amidst the controversy regarding reports of 
conversations with the Russian Ambassador to 
the U.S. about sanctions during the Obama 
Administration, National Security Advisor 
Michael Flynn stepped down on February 13. 
The Trump Administration publicly and 
privately offered a number of different 
explanations as to why Flynn resigned, 
including but not limited to, his having lied to 
Trump, Vice President Mike Pence, and others 
regarding the contents of the calls, a lack of 
trust in Flynn, and Democratic pressure for a 
wider investigation into Russian hacking. Last 
week, Trump’s initial choice to succeed Flynn, 
former U.S. Central Command Deputy 
Commander Vice Admiral Robert Harwood, 
declined the position reportedly over a lack of 
control over National Security Council staffing. 
 
CBO On Navy’s Shipbuilding Plan 
 
Key Points: 

 The Navy’s projected shipbuilding needs far 
outstrip historic levels of funding, and more 
recent Navy fleet size requirements would 
result in a greater disparity 

 Without dramatic increases in shipbuilding 
funds, the Navy will have difficulty in 
procuring all the ships it plans to buy over the 
next 30 years 

 
On February 21, the Congressional Budget 
Office (CBO) released its customary 
assessment of the Navy’s annual shipbuilding 
plan, and like other recent assessments, the 
CBO found that the Navy would need a 
historic funding increase over the 30 year 

window to procure all the ships and 
submarines the Navy has planned for (FY 
2017-FY 2046). However, because the CBO 
used an older force requirement that calls for 
308 ships instead of a more recent increase 
requiring 355 ships, CBO may be understating 
dramatically the gap between annual historic 
levels of funding and the projected needs to 
build a larger fleet. Given that the “Budget 
Control Act of 2011” (P.L. 112-25) will 
maintain a cap on discretionary defense and 
non-defense spending through FY 2021, unless 
the Trump Administration and the Congress 
agree to lift the caps (or use uncapped 
Overseas Contingency Operations (OCO) 
accounts), there may not be available funding 
for the Navy’s plans. 
 
CBO stated that “[t]he average annual cost of 
carrying out that plan over the next 30 years—
about $21 billion in 2016 dollars, the CBO 
estimates—would be one-third more than the 
average amount of funding that the Navy has 
received for shipbuilding in recent decades.” 
CBO noted that “[t]he Navy’s 2017 
shipbuilding plan is similar to its 2016 plan with 
respect to the goal for the total inventory of 
battle force ships, the number and types of 
ships that the Navy would purchase, and the 
funding proposed to implement its plans.” 
CBO stated that “[i]n November 2016, the fleet 
numbered 272 battle force ships—aircraft 
carriers, submarines, surface combatants, 
amphibious ships, combat logistics ships, and 
some support ships…[and] [t]he Navy’s goal, as 
stated in its 2017 shipbuilding plan and 
reflecting its 2014 force structure assessment, 
was to maintain a fleet of 308 battle force 
ships.” CBO stated that “[t]oward that end, the 
Navy would buy a total of 254 ships over the 
2017–2046 period: 209 combat ships and 45 
combat logistics and support ships…[but] [i]f 
the Navy adhered to its current schedule for 
retiring ships, it would meet the goal of 308 

http://www.williamsandjensen.com/
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ships under the 2017 plan by 2021, and it 
would be able to maintain its inventory at that 
level or higher through 2028….[but] [b]y the 
2030s, the fleet would number fewer than 300 
ships.” CBO noted that it used the 2014 ship 
requirement in effect at the time the most 
recent shipbuilding plan was drafted instead of 
the subsequent “new force structure 
assessment, which called for building a fleet of 
355 ships.” 
 
CBO noted that “[t]he Navy estimates that 
buying the new ships specified in the 2017 plan 
would cost $509 billion (in 2016 dollars) over 
30 years, or an average of $17.0 billion per 
year—slightly more than the amount that the 
Navy estimated the construction of new ships 
would be under its 2016 plan.” However, when 
CBO used “its own models and assumptions,” 
its estimates revealed the need for “a total of 
$566 billion (in 2016 dollars) over 30 years, or 
an average of $18.9 billion per year.” CBO 
stated that among the differing assumptions 
that led to the different estimates are 

 CBO’s constant-dollar estimate is 2 
percent higher than the Navy’s for the 
first 5 years covered in the plan, 6 
percent higher for the next 5 years, and 
15 percent higher for the final 20 years  

 [T]he Navy’s method of developing 
constant-dollar estimates does not 
account for the faster growth in the 
costs of labor and materials in the 
shipbuilding industry than in the 
economy as a whole and thus does not 
reflect the increase in the real (inflation-
adjusted) costs of ships with today’s 
capabilities that would be anticipated if 
such ships were purchased in the 
future. 

 
CBO stated that “[i]f the Navy received the 
same average annual amount of funding (in 
constant dollars) for ship construction in each 

of the next 30 years that it received over the 
past three decades, the service would not be 
able to afford its 2017 plan.” CBO stated that 
itss “estimate of $18.9 billion per year for new-
ship construction under the Navy’s 2017 
shipbuilding plan is 36 percent more than the 
historical average of $13.9 billion (in 2016 
dollars) in annual funding for new-ship 
construction.” Additionally, “CBO’s estimate 
of $20.7 billion per year for the full cost of the 
plan is 30 percent higher than the $15.9 billion 
the Navy has spent annually, on average, over 
the past 30 years for all activities funded by its 
shipbuilding account.” CBO stated that “[i]f 
funding continued at its 30-year average, under 
one possible approach to ship construction, the 
Navy would be able to build about 74 fewer 
battle force ships than it currently plans.” 
 
Upcoming Hearings and Events 
 
February 28 
Iraq: The Senate Foreign Relations Committee 
will hold a hearing titled “Iraq After Mosul.” 
 
IG Report on CENTCOM Intelligence: The 
House Armed Services Committee’s Oversight 
and Investigations Subcommittee will hold a 
hearing titled “Investigation on Allegations 
Relating to USCENTCOM Intelligence 
Products.” 
 
China Maritime Issues: The House Foreign 
Affairs Committee’s Asia and Pacific 
Subcommittee will hold a hearing titled 
“Checking China’s Maritime Push.” 
 
Western Hemisphere: The House Foreign 
Affairs Committee’s Western Hemisphere 
Subcommittee will hold a hearing titled “Issues 
and Opportunities in the Western 
Hemisphere.” 
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Counterterrorism: The House Homeland 
Security Committee’s Counterterrorism and 
Intelligence Subcommittee will hold a hearing 
titled “The Future of Counterterrorism: 
Addressing the Evolving Threat to Domestic 
Security.” 
 
March 1 
Global Counterterrorism: The Senate Armed 
Services Committee’s Emerging Threats and 
Capabilities Subcommittee will hold a closed 
briefing “on global counterterrorism.” 
 
Border Security:  Senate Homeland Security & 
Governmental Affairs Committee will hold a 
hearing titled “The Effects of Border Insecurity 
and Lax Immigration Enforcement on 
American Communities.” 
 
Cyber Warfare: The House Armed Services 
Committee will hold a hearing titled “Cyber 
Warfare in the 21st Century: Threats, 
Challenges, and Opportunities.” 
 
U.S. Ground Forces Capability and 
Modernization: The House Armed Services 
Committee’s Tactical Air and Land Forces 
Subcommittee will hold a hearing titled “U.S. 
Ground Force Capability and Modernization 
Challenges in Eastern Europe.” 
 
March 2 
Cybersecurity: The Senate Armed Services 
Committee will hold a hearing titled “Cyber 
Strategy and Policy.” 
 
Military Review Boards: The House Armed 
Services Committee’s Military Personnel 
Subcommittee will hold a hearing titled 
“Overview of Military Review Board 
Agencies.” 
 
March 3 

Nuclear Weapons:  The Senate Armed 
Services Committee’s Strategic Forces 
Subcommittee will hold a hearing titled 
“Global Nuclear Weapons Environment.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
House Markup of ACA Repeal Still 
Unscheduled 
 
Key Points:  

 Republicans have still not sent all elements of a 
replacement bill to the Congressional Budget 
Office. 

 
The House Energy and Commerce Committee 
had been eyeing a March 1 markup of repeal 
and replace legislation. However, a final plan 
has yet to be sent to the Congressional Budget 
Office. Aides are now saying a markup is not 
likely to happen until at least the week of 
March 6. Speaker Paul Ryan (R-WI) has said he 
wants to move Affordable Care Act (ACA) 
legislation by the end of the “first quarter” 
meaning the end of March.  
 
Republicans remain divided on key issues 
including the expansion of Medicaid. 
Lawmakers have concerns with the idea of 
including tax credits in a replacement plan. 
Others are skeptical of taxing employer-
sponsored health plans in order to pay for the 
plan.  
 
Some Republicans would like to save Medicaid 
expansion at least through a transition period 
to allow states to continue to receive additional 
federal funds while others say all of the ACA 
must go without a costly transition period. The 
fight will likely be greater in the Senate than the 
House. Senators from states who have 
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expanded Medicaid have expressed concern 
completely eliminating federal funds will result 
in low-income individuals losing coverage.  
 
A recent poll by the Kaiser Family Foundation 
found 84 percent of respondents said 
maintaining funding for Medicaid expansion in 
an ACA replacement is “very” or “somewhat” 
important. Those results included 95 percent of 
Democrats, 84 percent of Independents, and 
69 percent of Republicans. In addition, 80 
percent of residents in states that did not 
expand Medicaid think expansion should be 
included in the replacement plan. 
 
Upcoming Hearings and Events 
 
February 27 
Rare Disease: The National Institutes of 
Health will hold its Rare Disease Day to “raise 
awareness about rare diseases, the people they 
affect, and research collaborations that are 
making a difference.” 
 
Drug Diversion: The House Veterans’ Affairs 
Committee will hold a hearing on “Assessing 
VA’s Risks for Drug Diversion.” 

 
February 28 
Value of Care: The Hill and USC Schaeffer 
will hold a discussion on “The Value of a Cure: 
Ensuring Access and Encouraging 
Innovation.” 
 
March 1 
Appropriations: The House Appropriations 
Committee’s Subcommittee on Labor, Health 
and Human Services, Education, and Related 
Agencies will hold a “Member’s Day” hearing. 
 
ACA: The House Education and the 
Workforce Committee will hold a hearing on 
Legislative Proposals to Improve Health Care 

Coverage and Provide Lower Costs for 
Families.” 
 
Primary Care: The National Coalition on 
Health Care will hold a forum on “Primary 
Care: Its Essential Role in Value-Based Health 
Care.” 

 
March 2 
User Fees: The House Energy and Commerce 
Committee will hold a hearing on “Examining 
FDA’s Generic Drug and Biosimilar User Fee 
Programs.” 
 
March 3 
Innovation: The Healthcare Leadership 
Council will hold a briefing on “Bells, Whistles, 
and Savings: How Innovation Affects Your 
Healthcare Value.” 
 
For more information about healthcare issues you may 
email or call Nicole Ruzinski or George Olsen at 202-
659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Eno Renews Call For ATC Privatization  
 
Key Points: 

 Think tank recommends that the FAA’s air 
traffic operations be spun off as a non-profit 
entity or a government corporation and also 
calls for reform of the FAA’s funding 
mechanisms  

 
This week, a non-partisan transportation think 
tank released updated recommendations calling 
for the privatization of the Federal Aviation 
Administration’s (FAA) air traffic control 
(ATC) operations. The recommendations come 
at the beginning of the FAA reauthorization 
process as current funding and programmatic 
authority are set to expire on September 30, 
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2017. Additionally, the report adds weight to 
the case that House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) has been making for 
privatization, and his FAA reauthorization that 
would have effected this change, the “Aviation 
Innovation, Reform, and Reauthorization Act 
of 2016” (H.R. 4441). However, it is not clear 
that key Senate Democrats have changed their 
opposition to privatization. 
 
On February 23, the Eno Center for 
Transportation (Eno) released “Time for 
Reform: Delivering Modern Air Traffic 
Control“ in which the authors claimed that 
“[w]ithout significant changes, the American air 
traffic control system will not be able to cope 
with expected traffic growth, new complexities 
in the global air space, or critical upgrades.” 
Eno stated that “[g]iven the importance of 
aviation to the U.S. economy this is a topic that 
cannot be ignored for much longer.” Eno 
added that “[w]ith that in mind, this version of 
the report includes new developments that 
have occurred since the initial release [in 2015], 
as well as an overall update of facts and 
figures”. 
 
Eno explained that “[t]here are a number of 
possible avenues for governance reform for the 
U.S. ATC system, from small changes to the 
status quo to complete divestiture of the 
federal government.” Eno stated that 
“[e]xperiences in other countries have shown 
that budget and managerial independence are 
crucial to achieving the goals of improved 
efficiency and deployment of modern 
technologies.” Eno stated that “[i]mportantly, 
safety has been improving across the board 
within all forms of governance, suggesting that 
safety concerns should not be a limiting factor 
when deciding for a governance 
structure…[and][w]ithin each reform option, 

the FAA would remain as the safety regulator 
of the system.” 
 
Eno recommended “that either a new 
government corporation or an independent, 
non-profit organization, should be chosen as 
the new provider of ATC services in the United 
States.” Eno stated that “[t]he entity would be a 
mission-driven organization, with a non-profit 
mandate, which would ensure that the pursuit 
of profits would not take precedent over 
safety…[and] [t]his would encourage system 
reinvestment, as any eventual excess revenues 
in a given year would be reinvested back into 
the system such as for modernization or to 
reduce user fees.” Eno stated that “[a] key 
benefit of this approach is that ATC provision 
would not be subject to congressional 
appropriations and federal procurement and 
personnel rules, allowing the new organization 
to more efficiently provide these services.” Eno 
said that “[a]ll key stakeholders would be 
represented in a governing board, making 
certain that the interests of individual 
stakeholders do not dominate…[h]owever, 
these directors would be not employees of 
these stakeholders, nor would they have any 
financial relationship with them.” Eno stated 
that “[t]hese directors would also have a 
fiduciary duty to the ATC provider, not to the 
stakeholders that nominated them…[and] [t]he 
federal government would always have a role in 
the governance structure as a guarantor of the 
public interest, regardless if the model chosen 
were a government corporation or a non-
profit.” 
  
Eno made further recommendations regarding 
reform of the FAA’s funding mechanisms. Eno 
stated that “the current funding of the ATC 
system, which is based on a mix of taxes and 
general revenues, should be replaced, to the 
extent possible, with direct payments to the air 
traffic control provider.” Eno explained that 
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“[t]his funding method would create a self-
sustaining system and  would be in line with 
international principles…[and] would also 
improve the link between the services provided 
and the revenues coming in, providing an 
incentive for efficiency.” Eno stated that 
“[t]here also needs to be  adequate funding for 
the remaining FAA functions: safety regulation, 
including airport oversight, certification, and 
grant-making.”  
 
FTA Delays Approval of Caltrains FFGA 
 
Key Points: 

 The Trump Administration declines to 
immediately fund an Obama Administration 
project pending completion of the FY 2018 
budget request 

 House Republicans claims the Caltrains 
project would actually benefit the California 
high speed rail project and call for an audit 

 
This week, the Federal Transit Administration 
(FTA) has reversed itself on a $647 million Full 
Funding Grant Agreement (FFGA) for 
Caltrains’ Peninsula Corridor Electrification 
Project (PCEP) that the Obama Administration 
had approved on January 18, 2017, triggering 
the mandatory 30 day review period for 
Congress to weigh in. Now, the FTA has 
indicated that it will reassess the FFGA as part 
of its review of the FY 2018 budget request. 
Over the last few weeks, Congressional 
Republicans and Democrats sent letters to 
Secretary of Transportation Elaine Chao 
making their cases against and for the grant 
respectively. House Republicans claimed that 
the FFGA is actually intended to benefit the 
California High Speed Rail Authority 
(CHSRA), which should be audited in light of 
recent press reports about a confidential 
Federal Railroad Administration (FRA) report 
that found the initial leg of the CHSRA will 
cost more than projected. House and Senate 

Democrats sent a letter urging that the FFGA 
be implemented.  
 
Before the FTA rendered its decision, Caltrains 
explained in a press release that 
“[t]he Peninsula Corridor Electrification 
Project hinges on execution of a $647 million 
grant from the FTA’s Core Capacity program 
that will be matched with over $1.3 billion in 
secured local, regional, and state 
commitments.” Caltrains stated that “[o]ver the 
last two years, Caltrain and the other PCEP 
funding partners have worked with FTA to 
meet all of the Core Capacity FFGA 
requirements to secure the $647m grant…[and] 
[t]he project has already received $73m in 
previous appropriated Core Capacity funds and 
the FFGA would allow Caltrain to access those 
funds in addition to future Core Capacity 
funds.”   
 
On January 24, the House Republicans from 
California wrote a letter to Chao asking that she 
block the FTA grant to Caltrains. However, the 
majority of the letter recites recent allegations, 
including a Los Angeles Times article on a 
confidential FRA assessment of the CHSRA 
project that allegedly found that the first leg 
will cost $3.6 billion more than estimated, a 
50% increase, and that the CHSRA may not 
obligate all the “American Recovery and 
Reinvestment Act” (P.L. 111-5) funds before 
they are set to be returned to the Department 
of the Treasury at the end of the current fiscal 
year (an estimated $220 million.) At the tail end 
of the letter, they added that the CHSRA is 
seeking more than $650 million from the FTA 
for the PCEP so that both Caltrains and 
CHSRA trainsets can run on the electrified 
tracks. This assertion is made even though 
Caltrains requested the grant. Incidentally, the 
House Republicans further claimed that the 
CHSRA is trying to secure a Railroad 
Rehabilitation & Improvement Financing 
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(RRIF) loan “to fill funding holes from its 
inability to secure State or private funding.” 
They asked that a full audit be undertaken of 
the CHSRA and its finances before any more 
funds are released to the project.  
 
In their early February letter to Chao, House 
and Senate Democrats from California 
distinguished the Caltrains’ PCEP from the 
CHSRA and asserted that the FTA rigorously 
vetted the program and found it worthy of a 
FFGA under the Core Capacity Program. 
 
Upcoming Hearings and Events 
 
March 1 
Rural Infrastructure: The Senate Commerce, 
Science, and Transportation Committee will 
hold a hearing titled “Connecting America: 
Improving Access to Infrastructure for 
Communities Across the Country.” 
 
American Airports: The House and 
Transportation Committee’s Aviation 
Subcommittee will hold a hearing titled 
“Building a 21st Century Infrastructure for 
America: State of American Airports.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201  
 
TECHNOLOGY 
 
Wyden Questions DHS On Social Media 
and Device Searches 
 
Key Points: 

 A Senator presses the Secretary of Homeland 
Security on reports of foreigners being asked to 
turn over passwords and devices at ports of 
entry 

 Wyden indicates he will introduce legislation to 
stop this practice 

 

This week, Senate Finance Committee Ranking 
Member Ron Wyden (D-OR) sent a letter to 
Secretary of Homeland Security John Kelly “to 
explain reports of U.S. Customs and Border 
Protection (CBP)Agents demanding access to 
Americans’ locked phones and other digital 
devices when crossing the U.S. border…[and 
also] asked about the department’s plans to 
require visitors to the United States to turn 
over their private social medial passwords as a 
condition of entry.” Wyden stated his intention 
to introduced legislation requiring CBP agents 
to obtain warrants before searching devices and 
barring the practice of “the practice of forcing 
travelers to reveal their online account 
passwords.” 
 
Wyden stated that “[b]y requesting a traveler’s 
credentials and then directly accessing their 
data, CBP would be short-circuiting the vital 
checks and balances that exist in our current 
system.” He asserted that “[i]n addition to 
violating the privacy and civil liberties of 
travelers, these digital dragnet border search 
practices weaken our national and economic 
security.” Wyden claimed that “[i]ndiscriminate 
digital searches distract CBP from its core 
mission and needlessly divert agency resources 
away from those who truly threaten our 
nation.” 
 
Wyden asked Kelly the following questions: 
 

1. What legal authority permits CBP to 
ask for or demand, as a condition of 
entry, that a U.S. person disclose their 
social media or email account 
password? 

2. How is CBP use of a traveler’s 
password to gain access to data stored 
in the cloud consistent with the 
Computer Fraud and Abuse Act? 

3. What legal authority permits CBP to 
ask for or demand, as a condition of 
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entry, that a U.S. person turn over their 
device PIN or password to gain access 
to encrypted data? How are such 
demands consistent with the Fifth 
Amendment? 

4. How many times in each calendar year 
2012-2016 did CBP personnel ask for 
or demand, as a condition of entry, that 
a U.S. person disclose a smartphone or 
computer password, or otherwise 
provide access to a locked smartphone 
or computer? How many times has this 
occurred since January 20, 2017? 

5. How many times in each calendar year 
2012, 2013, 2014, 2015, and 2016 did 
CBP personnel ask for or demand, as a 
condition of entry, that a U.S. person 
disclose a social media or email account 
password, or otherwise provide CBP 
personnel access to data stored in an 
online account? How many times has 
this occurred since January 20, 2017? 

 
In a February 9 interview with NPR, Kelly said 
that the current practices the Department of 
Homeland Security has implemented in terms 
of searching phones, contacts, and social media 
could be expanded. 
 
Upcoming Hearings and Events 
 
February 28 
DNI Nomination: The Senate Intelligence 
Committee will hold a hearing to consider the 
nomination of former Senator Dan Coats (R-
IN) to be the Director of National Intelligence. 
 
March 1 
FISA Section 702: The House Judiciary 
Committee will hold a hearing titled “Section 
702 of the Foreign Intelligence Surveillance 
Act” with the first panel being closed to the 
public and the second being open. 
 

NIST Cybersecurity Framework: The House 
Science, Space & Technology Committee will 
markup the “NIST Cybersecurity Framework, 
Assessment, and Auditing Act of 2017.” 
 
March 2 
Spectrum: The Senate Commerce, Science, 
and Transportation Committee’s 
Communications, Technology, Innovation, and 
the Internet Subcommittee will hold a hearing 
titled “Exploring the Value of Spectrum to the 
U.S. Economy.” 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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